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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 5th day of January 1978,
ONEN W SILER, Commandant, United States Coast Guard,
V.
RAFEL TORRES, Appell ant.
Docket IME-66

CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Commandant's decision
affirmng revocation of his seaman's docunents for m sconduct
aboard ship.? The charge and offenses found proved concern
appellant's enploynent as an oiler on different dates aboard two
United States nerchant vessels, while acting under authority of his
Merchant Mariner's Docunent (No. Z-951917-D2).

Appel | ants appeal to the Commandant (Appeal No. 2065) was from
an initial decision issued by Adm nistrative Law Judge Francis X
J. Coughlin after a full evidentiary hearing.? Throughout these
proceedi ngs appel | ant has been represented by counsel.

The | aw judge found that appellant wongfully had possession
of narcotic substances, consisting of marijuana and hashish, in his
quarters aboard the SS BUCKEYE STATE on June 22, 1973, when this
vessel was docked in Kandla, India; and that he wongfully
assaulted and battered a third assistant engineer aboard the SS
EXPORT AGENT, while that vessel was at sea on April 11, 1974.

Wth respect to the first offense, it is undisputed that
| ndi an custons officers boarded the BUCKEYE STATE to conduct a
routine inspection; that appellant was taking a shower and had | eft
the door to his cabin ajar; and that when he returned the officers

! Board review of the Conmandant's decision is authorized by
49 U. S.C. 1903(a)(9)(B)

2Copi es of the decisions of the Commandant and the | aw judge
are attached.



asked to search his cabin and he gave his consent. A packet
containing 28 grans of marijuana and 50 granms of hashi sh was found
in the pocket of appellant's trousers, which were hanging on a wall

hook inside his room Appellant testified that, for fear of being
jailed, he then cooperated wth the custons officers in their
apprehension of a local narcotics peddler.® The custons officers
thereafter permtted appellant to sail with his ship upon paying
150 rupees as a "personal penalty" under Indian | aw.

Concerning the second offense, the third engineer testified
that appellant struck himin the face with the palm of his hand
during an altercation. This is corroborated by the ship's |og
(Exhibit 3) which contains a full recital of the facts surroundi ng
the assault and the ship's nedical log which shows that the
engi neer was engineer was treated for a "...slight swelling and
redness of right eye..." (Exhibit 9). The law judge found this
evi dence unrebutted by appellant's testinony to the effect that the
bl ow was accidental. Al though appellant's good prior record was
consi dered, the | aw judge neverthel ess determ ned that the offenses
in this case were serious enough to warrant revocation.

In his brief on appeal, appellant contends that it was never
established that the substances found in his trousers either
bel onged to himor were in his possession. He further contends
t hat proof was |acking on the nature of the substances found. He
al so contended before the Conmmandant that the credibility of the
victimof the assault was not properly assessed.* Counsel for the
Commandant has not submitted a reply brief.?®

Upon consi deration of appellant's brief and the entire record,
the Board concludes that the findings of the l|law judge are
supported by substantial evidence of a reliable and probative

3 It appears that appellant served as a decoy in purchasing
narcotics which led to the peddler's arrest. The record does not
show t hat appel l ant had any prior dealing with that peddler.

4This issue will be considered, notw thstanding appellant's
failure toraise it anewin his final brief, in order to deal with
the entire case presented.

5> The Commandant did, however, file a notion to disnmiss the
appeal as untinely filed. The notion is denied. Appel l ant' s
counsel has provided a satisfactory explanation for the del ayed
filing. H s request for oral argunent, however, is denied. 49 CFR
825. 25(b) .



character. However, we conclude that a 1-year suspension rather
than revocation is an appropriate sanction and in accord with the
circunstances of this case. In addition to our further findings
herein and, except as nodified with respect to sanction, we adopt
the findings of the | aw judge and the Commandant, on review, as our
own.

Appel I ant argues that the narcotics substances found in his
trousers could have been placed there by the custons officers
t hensel ves, or by other unauthorized persons who were permtted to
nove freely about the shinp. Appel l ant made no such assertions
ei ther during the custons inspection or upon being | ogged for the
drug possession offense (Tr. 107-116, 127-133).° He left his cabin
only a short tinme before the custons search,’ providing little
opportunity for anyone else to secret the drugs in his trousers.
Appel lant certainly was not a target of the search, since the
custons officers were performng a general search for contraband
t hroughout the ship. He testified that the officers were waiting
when he returned from the shower and sought his consent before
searching his room (Tr. 104). These circunstances provide no basis
for inferring that there was a conspiratorial effort to entrap or
frame the appellant. On the contrary, we find sufficient
circunstantial evidence to establish appellant’'s possession of the
drugs and negate any inference that these substances were "pl anted"
on himby sone ot her person or persons.

The nature of the substances found in his trousers was
established by (1) the master's testinony that he had observed the
substances in question and determned that they had the odor of and
felt |ike substances that had been identified to him on other
occasi ons as hashish and marijuana,® and (2) the Indian custons
order which states that the custons inspectors identified the
materials as such and which inposed a penalty on appellant for his
possessi on of 50 grans of hashish and 28 granms of marijuana.

Appel | ant argues that no chem cal analysis was perfornmed on

SAppellant's response to the log entry was "I don't say
not hing." (Exhibit 2)

The I ength of his absence was variously estinmated by him as
6 or 10 mnutes (Tr. 102).

8 The master also testified that he had cone in contact with
such narcotics on previous occasions in his capacity as ship's
master or officer and that he had taken a course given by his | ocal
police departnment in order to famliarize citizens with the nature
of these narcotics.
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the substances and that therefore no conclusive proof has been
offered to establish that these materials were, in fact, the
specific drugs alleged. Wre this a case involving United States
custons where the substances would have been wthin the
jurisdiction of our governnment and available for testing we would
expect such evidence to have been presented. However, in this
case, the Indian custons authorities confiscated the drugs, thus
maki ng t hem unavail able for chem cal analysis. Furthernore, even
in crimnal cases, the standard of proof does not always require
expert identification or chemcal analysis. "..[T]he existence of
...narcotics may be proved by circunstantial evidence; there need
be no sanpl e placed before the jury, nor need there be testinony by
qualified chemsts as long as the evidence furnished reasonable
ground for inferring that the material in question was narcotics."?®
It follows that in a civil proceeding such as the instant case,
chem cal testing of the substances was not an essential elenent of
proof, particularly in view of confiscation by a foreign
gover nnent .

Appel l ant contends that the circunstances surrounding his
assault and battery of the engi neer on the EXPORT AGENT denonstrate
that it was accidental and that the conflict in the testinony on

this matter should have been resolved in his favor. Where, as
here, the battery is consummated, "..[t]he necessary intent [to do
bodily harm is] inferred...from violent conduct...."10 It is

undi sputed that this battery occurred during an argunment when
appellant admttedly was excited and angry at the engineer.
Furthernore, the blow was delivered with such force that the
engi neer was staggered and sustained injuries which required
medi cal treatnment. Such circunstances are sufficient, in our view,
to negate any inference of an accidental occurrence. Consequently,
we conclude that the necessary el enents of appellant's assault and
battery of the engi neer were establi shed.

The fact that this is appellant's first offense involving
marijuana or a derivative drug such as hashish, should be
considered in the discretionary application of sanction pursuant to

United States v. Agueci, 310 F. 2d 817 (2nd Cir. 1962). See
also United States v. Quesada, 512 F. 2d 1043 (5th Gr. 1975) and
United States v. Gregorio, 497 F. 2d 1253 (4th Gr. 1974).

196A C.J.S. Assault and Battery 871. See al so Commandant v.
Reagan, Order EM9, 1 N.T.S. B. 2193 (1970).

11 Both are derived fromthe henp plant (Cannabis sativa L.).
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46 U.S.C. 239(g). ' Since he has no prior disciplinary record with
the Coast CGuard (I.D. 13), and no other drug offense has been
shown, we have determ ned that a 6-nonth suspension for the drug
offense in this instance is appropriate. | nasnmuch as the
Commandant's regulations specifically provide for a 6-nonth
suspension in this case of a first offense of assault and battery,
13 we have concluded that the revocation of appellant's docunent
should be reduced to a 1-year suspension. Si nce appell ant has
effectively served 1 year of his sanction to date, it shall be
term nated upon service of this order.?

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The instant appeal be and it hereby is denied except
insofar as the nodification of the Conmandant's order is provided
for herein;

2. The revocation order of the Comrandant be and it hereby
is nodified to provide for a retroactive suspension of appellant's
mer chant mariner's docunent; and

3. The retroactive suspension, starting on Novenber 18,
1976, shall termnate on the date of service appearing on the face
of this order.

McADAMS, HOGUE, and KING Menbers of the Board, concurred in
t he above opi nion and order; BAILEY, Acting Chairman, concurred and
di ssent ed.

Acting Chairman Bail ey Concurring and Di ssenting:

| fully agree with the magjority's findings on the nerits.
must however depart fromthe reduction in sanction fromrevocation
to a 1l-year suspension.

12 \Where, as here, the possessory offense is established by
circunstantial rather than direct evidence and invol ves drugs which
are neither narcotic nor addictive, we are less inclined to affirm
t he maxi num statutory sanction of revocation.

1346 CFR 5.20-165 (Group E of Scal e of Average Orders).

“On Novenber 18, 1977, appellant filed a toxicologist's
report, used in another case, concerning various problens
associated with chemcal tests for marijuana and hashish
Appel l ant's counsel concedes that this docunent is untinely filed
under 8825.20 of the Board's rules of practice, 49 CFR 825.20. In
any event, our decision is not based on evidence of chemcal tests.
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| believe that the majority has not conplied with 46 CFR
5.03-4.% "The law judge did not find that the possession was
experinmental and that the use would not recur. It seens to ne that
t he possession of 50 granms of hashish and 28 grans of marijuana is
hardly indicative of a passing interest in drug use and revocation
is therefore mandatory under section 5.03-4.

When a person is found to have conmtted a marijuana of fense
in the future, the |aw judge should automatically make a finding
whet her he believes that the use will or will not recur in order to
conpile a record upon which the requirenents of section 5.03-4 can
be deci ded.

15Section 5.03-4 reads as foll ows:

"5.03-4 O fenses for which revocation of |icenses or
docunents i s mandatory.

"Whenever a charge of msconduct by virtue of the
possession, use, sale or association with narcotic drugs,
i ncludi ng marijuana, or dangerous drugs is found proved, the
adm nistrative |law judge shall enter an order revoking al
i censes, certificates and docunents held by such a person.
However, in those cases involving marijuana, where the
admnistrative law judge is satisfied that the use, possession
or association was the result of experinentation by the person
and that the person has submtted satisfactory evidence that
such use will not recur, he may enter an order |ess than
revocati on.
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